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JOHN W. HOWARD, Cal. State Bar No. 80200

JW Howard/Attorneys, LTD.

1508 West Lewis St.

San Diego, CA 92103

Telephone:  (619) 234-2842

Telefax: (619) 234-1716

Pro Hac Vice Counsel for Joseph & Beverly Landolt

WILLIAM E. SCHAEFFER, Nev. State Bar No. 2789
P.O. Box 936

Battle Mountain, Nevada 89820

Telephone:  (775) 635-3227

Telefax: (775) 635-3229

Local Counsel for Joseph & Beverly Landolt

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
RENO, NEVADA
UNITED STATES OF AMERICA Case No: 03:73:cv-127-ECR-RAM
In Equity No. C-125-ECR
Plaintiff, Subfile No. C-125-B
WALKER RIVER PAIUTE TRIBE,

JOSEPH AND BEVERLY
LANDOLT’S RESPONSE TO THE
UNITED STATES OF AMERICA’S
AND WALKER RIVER PAIUTE
TRIBE’S BRIEF REGARDING WHEN
ANSWERS NEED TO BE FILED IN
THIS ACTION

Plaintiff, Intervenor
V.

WALKER RIVER IRRIGATION
DISTRICT, a corporation, et al.,

Defendants.

UNITED STATES OF AMERICA
WALKER RIVER PAIUTE TRIBE

Counterclaimants,
VS.

WALKER RIVER IRRIGATION
DISTRICT, et al.,

Counterdefendants.
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At the last CMC in the instant case, the government took the position that Threshold
Issues should be defined as including only those which require no discovery and that no issue
should be considered as “threshold” if it is an affirmative defense. The government suggested
that until all parties are required to answer, no dispositive issues should be decided and it argued
that doing otherwise would somehow violate the Rules of Civil Procedure. This Court asked that
the government submit a brief explaining why that would be true.

The government’s brief in response to the order fails to indicate how the FRCP are
violated by this Court’s entertaining issues that might dispose of the case at an early hour. The
Court has been very clear in its understanding of the enormity of this case and the need to break
it into manageable pieces for reasonable disposition. That understanding was reflected in the
care with which it fashioned the Case Management Order. In that Order, the Court made it clear
that issues that could dispose of the case at an early date should be defined and determined so the
court and the parties could be spared the unnecessary time and expense of full case development
only to have it decided on issues that could have been disposed of though early motions. It was &
very sound approach to a case that, without it, would likely last far longer than the careers of any
of the lawyers or judges currently involved in it.

The Case Management Order listed an abundance of issues it considered “threshold”.
Judge Reed’s order included many of the issues the government now wants to exclude as
“threshold” on the theory that they cannot be so considered since to determine them would
require, first, the filing of an answer. If the government had such reservations at the time the
Case Management Order was issued, it should have raised them at that time and should not be
heard to raise them at this late date. It did not do so. Be that as it may, it has provided this Court

with no authority for its position. Indeed, it has provided no authority for the proposition that a
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dispositive motion may not be heard until an answer has been filed. If there was a burden to be
carried, therefore, the government has not carried it.

Judge Reed’s Order should not be second guessed at this late date and that order included
as “threshold” a large number of issues, including all manner of defenses, that cannot be decided
by 12(b) motions. The government, for its part, has not provided this Court with one citation of
law that supports its claim that no issue may be determined to be “threshold”, much less decided,
if it could be the subject of an answer or require any level, however modest, of discovery.
Indeed, it has provided this Court with not one citation of law that prohibits the Court from
deciding issues — even those that would dispose of the entire case — unless an answer is filed by
all parties. In fact, the court has the power, sua sponte, to dismiss on any number of grounds
virtually none of which require an answer’s having been filed prior to the dismissal. Rule 4.

FRCP 56, governing summary judgment, does not require the filing of an answer before
the court may hear a motion for summary judgment. Indeed, it specifically provides that the
plaintiff has the right to file such a motion after the expiration of 20 days from the
commencement of the action. Rule 56(b), the section governing motions for summary judgment
brought by defendants, similarly contains no requirement that an answer be filed before the filing
of the motion and specifically says that a defendant may move “at any time”. So, it is hard to
understand why it is the government argues herein that this Court would somehow violate the
FRCP if it were to hear dispositive motions in the absence of answers filed by all defendants.

It is worth recalling, at this point, where we are at this time in the processing of this case.
We are not at the point of filing briefs to assist in the determination of whether or not one side or
the other is right in its position with regard to the substance of the Threshold Issues. We are at

the moment of deciding what those Threshold Issues are and the government, as has been its
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consistent wont, has extenuated the process by raising an issue that is peripheral to the question
of what issues are “threshold” and one which should have no bearing on the identification of
those issues. Its argument is that many of the issues proposed by the defendants as “threshold”
should not be considered threshold because they might require some modest discovery and
deciding their merits would violate the FRCP absent the requirement of, first, the filing of
answers. But, as noted, they have offered no authority for this proposition.

Since the Landolts first appeared in this case, we have been astonished at the lengths to
which the government will go to slow it down. We have repeatedly tried to push this case off
dead center and the government has vigorously opposed our every effort. In late 2007 when we
made our motion to start scheduling the activities contemplated in the Case Management Order,
the only one to oppose us was the government.

The government’s position on the filing of answers before the hearing of dispositive
motions is of a piece with its resistance to moving the case along. The filing of answers with the
required follow up will extenuate this case for months, if not years.

The Case Management Order clearly contemplated early decision on a variety of issues
with an eye toward resolving this case at the earliest feasible time. That is why Judge Reed
specifically included defenses in his Order as potential Threshold Issues. Now, remarkably, the
government argues that it would be premature to look at defenses, in spite of Judge Reed’s clear
words, and to hear dispositive motions on those defenses before answers are filed. The
procedure Judge Reed laid out is fully consistent with the FRCP and the government, in its
filing, has not demonstrated any manner in which it is not.

It is worth noting that the government’s position has changed a bit since the hearing at

which this Court required that it explain its position that no issue may be considered “threshold”
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and decided absent an answer. Now it appears to concede that a number of the issues the
designation as “threshold” of which it opposed, can be heard without an answer’s first being
filed. Among the issues it now seems to concede can be decided by this Court without the filing
of an answer are those subject to FRCP 12(b)(6) motions. Among those are motions to dismiss
for failure to state a claim and among the matters that can be taken up in this way are motions
based on the statute of limitations and, probably, laches. Jablon v. Dean Witter & Co. (9™ Cir.
1980) 614 F.2d 677, 682.

The government’s concession in this regard is, perhaps, because Rule 12 itself provides
that a motion asserting any of the listed defenses was required to be made before the filing of
answer or the defenses are waived.

In addition, the court has discretion to extend time periods and to determine motions in
its own order. Nothing in the FRCP prevents a court from doing what this one has and that is to
recognize the immensity of the case and the scope of potential issues involved with disposing of
it and fashioning a means of doing so in manageable increments that afford all parties substantial
justice.

If the government’s claims are barred, it is absurd to suggest that dismissing them on that
basis is somehow a denial of its day in court. Itis ridiculous to argue that, somehow, the parties
should go ahead and litigate the merits of their claims anyway and then see if they are barred by
a statute of limitations or laches or claim preclusion. It does not matter if their claims are
sustainable on the merits if they are otherwise barred. That is like suggesting that personal
injury claims should all be tried before deciding whether or not the statute has run on them. The

reason we have statutes of limitation is so stale claims will not have to be decided on the merits.
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It is just the sort of waste of party and judicial resources that the staged proceedings the Court
ordered in its Case Management Order was carefully designed to avoid.

Contrary to the government’s claim, deciding a case early on the basis of a defense like
laches or statute of limitations or claim preclusion is not a denial of due process and has never
been held to be so.

The stated purpose of the FRCP is “to provide a just, speedy, and inexpensive

determination of every action” Rule 1 (emphasis supplied). The Case Management Order does
just that in the spirit of the Rules and the government’s consistent position would simply thwart
it.

It is not necessary, under the FRCP, for answers to be filed before the Court decides what
are and what are not Threshold Issues. It is not necessary, under the FRCP, for answers to be
filed prior to deciding the merits of the Threshold Issues. In this case, it is the only reasonable
means of proceeding.

We also join in the arguments contained in the brief filed by the Walker River Irrigation
District on this date.

This Court should proceed with a prompt determination of which issues constitute the
Threshold Issues, as provided by the Case Management Order, and need not be limited by
artificial arguments that accepting as “threshold” issues that may be the subject of dispositive
motions somehow violates the FRCP if answers are not first filed.

We urge the Court to do so.

Date: February 17, 2009 /sl John W. Howard

John W. Howard
Pro Hac Vice Counsel for
Joseph & Beverly Landolt
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CERTIFICATE OF SERVICE

| hereby certify that on the 17" day of February, 2009, | electronically filed the foregoing
JOSEPH AND BEVERLY LANDOLT’S RESPONSE TO THE UNITED STATES OF
AMERICA’S AND WALKER RIVER PAIUTE TRIBE’S BRIEF REGARDING WHEN
ANSWERS NEED TO BE FILED IN THIS ACTION with the Clerk of the Court using the
CMI/ECEF system, which will send notification of such filing to the following via their e-mail
addresses:

Brian Chally
brian.chally@lvvwd.com

Bryan L Stockton
bstockton@ag.nv.gov, sgeyer@ag.nv.gov

Charles S Zumpft
zumpft@brooke-shaw.com

Cheri K Emm-Smith
districtattorney@mineralcountynv.org

Dale E Ferguson
dferguson@woodburnandwedge.com, cmayhew@woodburnandwedge.com

G. David Robertson
gdavid@nvlawyers.com, chris@nvlawyers.com, kirk@nvlawyers.com

George N. Benesch
gbenesch@sbcglobal.net

Gordon H. De Paoli
gdepaoli@woodburnandwedge.com

Gregory W. Addington
greg.addington@usdoj.gov, joanie.silvershield@usdoj.gov, judy.farmer@usdoj.gov

Harry W. Swainston
hwswainston@earthlink.net

J. D. Sullivan
jd@mindenlaw.com, attyjoesullivan@hotmail.com, clint@mindenlaw.com,
gene_kaufmann@hotmail.com, gkaufmann@mindenlaw.com, joesullivan@mindenlaw.com

James Spoo
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spootoo@aol.com, jjrbau@hotmail.com

John Paul Schlegelmilch
jpslaw@netscape.com

Julian C Smith, Jr
joylyn@smithandharmer.com

Karen A Peterson
kpeterson@allisonmackenzie.com, nlillywhite@allisonmackenzie.com,
voneill@allisonmackenzie.com

Kirk C. Johnson
kirk@nvlawyers.com, chris@nvlawyers.com

Laura A Schroeder
counsel@water-law.com, Katherine@water-law.com, c.moore@water-law.com, tau@water-
law.com

Linda A. Bowman
office@bowman.reno.nv.us, office@webmail.hotspotbroadband.com

Louis S Test
twallace@htag.reno.nv.us

Marta A. Adams
MAdams@ag.nv.gov, cbrackley@ag.nv.gov

Marvin W. Murphy
marvinmurphy@sbcglobal.net

Michael D Hoy
mhoy@nevadalaw.com, cstewart@nevadalaw.com, service@nevadalaw.com,
tchrissinger@nevadalaw.com

Michael F. Mackedon
falonlaw@phonewave.net

Michael R. Montero
mrm@eloreno.com, Iwatson@eloreno.com

Michael A. Pagni

mpagni@mcdonaldcarano.com, dshosteck@mcdonaldcarano.com,
spierallini@mcdonaldcarano.com
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Ross E. de Lipkau
RdeLipkau@parsonsbehle.com, LBagnall@parsonsbehle.com

Sylvia Harrison
sharrison@mcdonaldcarano.com

T. Scott Brooke
brooke@brooke-shaw.com, marianne@brooke-shaw.com

William E Schaeffer
lander_lawyer@yahoo.com

Michael Neville
michael.neville@doj.ca.gov, cory.marcelino@doj.ca.gov

Stacey Simon
ssimon@mono.ca.gov

Susan L. Schneider
susan.schneider@usdoj.gov, catherine.wilson@sol.doi.gov, christopher.watson@sol.doi.gov,
eileen.rutherford@usdoj.gov, yvonne.marsh@usdoj.gov

Debbie Leonard
dshosteck@mcdonaldcarano.com, pmiller@mcdonaldcarano.com,
smelendez@mcdonaldcarano.com

Wes Williams
wwilliams@stanfordalumni.org

William J Duffy
william.duffy@dgslaw.com

Erin K.L. Mahaney
emahaney@waterboards.ca.gov

David L. Negri
david.negri@usdoj.gov

Simeon M Herskovits
simeon@communityandenvironment.net

Malissa Hathaway McKeith
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mckeith@Ibbslaw.com

Andrew D. Galvin
drew.galvin@americantower.com

Lynn L Steyaert

lls@water-law.com, counsel@water-law.com, tau@water-law.com

Noelle R Gentilli

ngentill@water.ca.gov, esoderlu@water.ca.gov

Linda Ackley
lackley@water.ca.gov

and | further certify that | served a copy of the foregoing to the following non CM/ECF
participants by U.S. Mail, postage prepaid, this 17" day of February, 2009:

Wesley G. Beverlin
Malissa Hathaway McKeith

Lewis, Brisbois, Bisgaard & Smith LCP

221 N. Figueroa St., Ste. 1200
Los Angeles, CA 90012

Tracy Taylor

Department Conservation and Natural
Resources

Division of Water Resources

901 S. Stewart Street, Ste 202

Carson City, NV 89701

John Kramer

Department of Water Resources
1416 Ninth Street

Sacramento, CA 95814

Jeff Parker

Deputy Atty General

Office of the Attorney General
100 N. Carson St.

Carson City, NV 89701-4717

Timothy A. Lukas

Allen Anspach

U.S. Bureau of Indian Affairs
Western Region

400 North 5th Street,

12th Floor

Phoenix, AZ 85004

Stephen B. Rye

Chief Deputy District Attorney
31 S. Main St.

Yerington, NV 89447

James Shaw

Water Master

US Board of Water Commissioners
P.O. Box 853

Yerington, NV 89447

Kenneth Spooner

General Manager

Walker River Irrigation District
P.O. Box 820

Yerington, NV 89447

Robert Auer
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P.O. Box 3237
Reno, NV 89505

District Attorney for Lyon County
31 South Main Street
Yerington, NV 89447

/s/ Elisa Marino

Elisa Marino
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